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TORRUELLA, G rcuit Judge. Appell ant Rol and Dubois fil ed suit

agai nst the United States Forest Service ("Forest Service") alleging,
inter alia, violations of the National Environmental Policy Act
("NEPA"), 42 U.S.C. § 4321, et seq., and the U ean Water Act ("CWMW"),
33 U S C 81251, et seq. The district court rejected Dubois' clains
and grant ed sunmary j udgnent for the Forest Service. On appeal, this
Court reversedthat ruling and directedthe district court to enter
summary j udgment i n Duboi s' favor. On renmand, Duboi s sought to conpel
t he Forest Service to reinburse hi mfor attorney's fees and costs. The
di strict court denied his notionfor fees, and granted, inpart, his
notion for costs. Dubois now appeals the decision denying him
attorney's fees. Because we conclude that the district court did not
abuse its discretionindenying Dubois' notionfor attorney's fees, we
affirm
BACKGROUND

Loon Mount ai n Recreati on Corporation ("Loon Corp.") operates
a ski resort inLincoln, NewHanpshire. Because part of its resort
lies withinthe Wite Muntain Nati onal Forest, Loon Corp. is required
t o have a speci al -use pernit i ssued by the Forest Service.! I n 1986,
Loon Corp. appliedtothe Forest Service for an anendnent toits permt

to al |l owexpansion of its operations. Inresponsetothis request and

! The Forest Service is an organization within the United States
Departnment of Agriculture. This opinionreferstobothinstitutions
collectively as "the Forest Service."
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pursuant to NEPA, 42 U.S. C. § 4332, the Forest Service i ssued a draft
Envi ronnment al | npact Statenent ("El S"), a supplenent tothe draft El S,
and afinal EI'S. Finally, in 1993, the Forest Service issued a Record
of Decision ("ROD"') approving a revised version of Loon Corp."'s
expansi on pl an.

The revi sed permt al |l owed Loon Corp. to increase the anount
of water it used for snowraki ng, from67 m|lion gallons per year to
138 milliongallons. The bul k of the increased water supply was to be
drawn fromLoon Pond - arare high-altitude pond within the Wiite
Mount ai n Nat i onal Forest that is al so a nmunicipal water supply for the
Town of Lincoln. Inaddition, Loon Corp. was aut horized to drawt he
pond down by as nmuch as fifteen feet for snowmaking.

After pursuing adm ni strative appeals, Dubois filedthis
action on May 13, 1994. Dubois all eged, inter alia, that the Forest
Service violated NEPA by failing to adequatel y expl ore reasonabl e
al ternatives to using Loon Pond as a primary source of snownaki ng
water. More specifically, he faulted the Forest Service for its
failureto consider proposal s to construct water hol di ng ponds at the
Loon Mountain ski area.

Cont endi ng that these proposals were unreasonabl e and
patent |y preposterous, the Forest Service responded that it was under
no | egal obligationto consider them |In addition, the government

stated that it didnot seriously consider other types of storage ponds
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because "t he sheer enormty of constructing conpar abl e wat er st orage
facilities above or bel owground at the base of [ Loon Mbuntai n] was a
practical inpossibility.” (Def.'s Mem Opp. Summ J. at 30-31).

Cont enporaneous withits assertions that constructing storage
ponds at Loon woul d be a "practical inpossibility,"” different Forest
Servi ce personnel were authori zingthe construction of even | arger
ponds in a different national forest (at the nearby Sugarbush ski
area). Upon | earning of these construction plans, Dubois filedareply
brief in district court. In it, he argued that the Sugarbush
construction pl an proved that the Forest Service's clains regardingthe
infeasibility of building |arge hol ding ponds were false.

On Novenber 2, 1995, the district court i ssued a Menorandum
and Order rej ecting Duboi s' argunent and granti ng sunmary j udgnent for

t he Forest Service. See Dubois v. United States Dep't of Aagric., No.

95-50, slipop. at 53 (D.N.H Nov. 2, 1995). On appeal, however, this

Court reversed the order and directed the district court to enter

summary judgnent in Dubois' favor. See Dubois v. United States Dep't
of Agric., 102 F.3d 1273, 1301 (1st Cir. 1996). W held, inter ali a,
that the Forest Service violated NEPA because it had failed to
adequat el y consi der t he possi bility of building on-site storage ponds
as an alternative to usi ng Loon Pond as a wat er sour ce for snowraeki ng.

ld. at 1289-90.



Onremand to the district court, Duboi s successful |y sought
an injunction prohibitingthe constructi on of Loon Corp.'s expanded ski
area. Dubois alsofiledanotionfor attorney's fees. He argued t hat
the Forest Service's litigationpositioninthis case - claimngthat
artificial storage ponds at Loon Muntain were a "practical
impossibility,” while at the sane tine aut horizing their construction
near by - was vexati ous. Unpersuaded by Duboi s’ argunents, the district

court deni ed his notion. See Dubois, No. 95-50, slipop. at 1 (D.NH

July 17, 1998).2

STANDARD OF REVI EW

We reviewa district court's refusal touseits inherent
power to i nmpose attorney's fees for an abuse of di scretion. Chanbers

v. NASCO Inc., 501 U. S. 32, 55(1991). In so doing, we recogni ze t hat

when det er mi ni ng whet her sanctions are warranted, "the district court
is better situated than the court of appeal s to marshal the perti nent

facts and apply the fact-dependent | egal standard.” Cooter & Gell v.

Hart marx Corp., 496 U.S. 384, 402 (1990). We also note that this
circuit accords "extraordinary deference"” to a district court's

decisionto deny sanctions. Lichtenstein v. Consolidated Servs. G oup,

Inc., 173 F.3d 17, 22 (1st Cir. 1999).

2 Pursuant to Federal Rules of Gvil Procedure 52(b) and 59(e), Dubois
noved to reconsi der the July 17, 1998 Order denyi ng attorney's fees.
The di strict court al so deni ed that notion. See Duboi s, No. 95-50,
slip op. at 3 (D.N.H Dec. 10, 1998).
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DI SCUSSI ON

The "Anerican Rul e" on fee-shifting generally prohibits the
prevailing party fromcol |l ecting attorney's fees fromthe | osi ng party.

See Al veska Pipeline Serv. v. W1l derness Soc'y, 421 U.S. 240, 247

(1975). One exception to the "American Rule,” however, allows a
district court toaward attorney's feesto aprevailing party whenthe
| osing party has "acted in bad faith, vexatiously, wantonly, or for
oppressive reasons."” Chanbers, 501 U. S. at 33. To invoke this
excepti on under a cl ai mof "vexatious" conduct, the noving party nust
denonstrate that the losing party's actions were "frivolous,

unreasonabl e, or w thout foundation, even though not brought in

subjective bad faith.” Local 285 v. Nonot uck Resource Assocs., 64 F. 3d

735, 737 (1lst Cir. 1995).
Because of its potency, however, a "court's i nherent power
toshift attorney's fees 'shoul d be used sparingly and reserved f or

egregi ous circunstances.' " Whitney Bros. Co. v. Sprafkin, 60 F.3d 8, 13

(1st Cir. 1995) (quotingJones v. Wnnepesaukee Realty, 990 F.2d 1, 4

(1st Gir. 1993)). Thus, the power to sanction nust be used wi th great

circunspection and restraint, enployed only in conpelling situations.
I n theinstant case, Dubois clains that the district court

erredinfailingtoaward hi mattorney's fees for the vexatious conduct



of the Forest Service.® Mre specifically, Dubois argues that the
district court erredin (1) requiring afindingof subjective badfaith
as a prerequisite for anarding attorney's fees; (2) not inquiringinto
whet her the Forest Service should have had better nethods of
conmuni cation in place; and (3) failing to consider whether the
litigants for the Forest Service conducted a reasonableinquiryinto
the facts.4 Because we are unper suaded by t hese argunents, we concl ude
that the district court properly acted within its discretion in
refusing to award attorney's fees.

First, Dubois argues that the district court erredinits
anal ysis by requiring a finding of subjective bad faith as a necessary

precondition to an award of sanctions. To support this claim Dubois

3 Dubois also attenpted to recover attorney's fees under the Equal
Access to Justice Act ("EAJA"), 28 U.S.C. § 2412, which allows a
prevailing party torecover attorney's feesin asuit brought agai nst
t he governnment. The district court rejectedthisclaim rulingthat a
pro se attorney litigant cannot recover attorney's fees under the EAJA
C. Aronson v. United States Dep't of Hous. and Urban Dev., 866 F. 2d 1,
4-6 (1st Cir. 1989) (holding that pro se attorney litigants cannot
recover fees under the Freedomof Information Act). Dubois does not
appeal this ruling.

4 Though the Forest Service clains that it did not make a fal se
statenent concerning the feasibility of constructi ng wat er storage
ponds, we findthis argument unpersuasive. The district court found
that "the governnment offers no justificationfor [its] failureto
consider . . . water-storage ponds. Nor does the governnent attenpt to
justify its own subsequent litigation positionthat the Forest Service
di d not consi der such ponds because their constructi on was a ' practi cal
i npossibility.'" Dubois, No. 95-90, slipop. at 21 (D.N.H. July 17,
1998). Indeferencetothedistrict court's findings, our anal ysis
assunmes that the Forest Service's statenment was false.
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points to | anguage in the district court's ruling that all egedly
requi red hi mto showthat the Forest Service's fal se statenent was nade
"for reasons of harassnent or delay or other inproper purposes.”
Duboi s, No. 95-50, slip op. at 14 (D.N.H July 17, 1998).
Though we agree wi th Duboi s that a fi ndi ng of subjective bad
faithis not aprerequisiteto an award of sanctions, Local 285, 64
F.3d at 737, we di sagree with his characterization of the district
court's analysis. Despite the | anguage Duboi s quotes, the district
court did, infact, assess whether it was objectively reasonabl e for
t he Forest Service to have been unfam liar with the water storage ponds
at Sugarbush. Inparticular, thedistrict court carefully analyzed

whet her t he Forest Servi ce and gover nnent counsel knew or shoul d have

known of the Sugar bush proposal. Dubois, No. 95-50, slipop. at 12-13
(D.N.H July 17, 1998). The court concluded, "I reject Dubois' bid for
sancti ons because he has failed to establish that either the Forest
Servi ce personnel responsi bl e for eval uati ng Loon' s expansi on pl an or
gover nnent counsel knewor had reason to know of t he proposed wat er -
st orage ponds at Sugarbush."” [d. at 12.

Though we are troubl ed by t he | anguage t hat Duboi s quot es
fromthe court's order, we are convinced that the district court denied
sancti ons because it concl uded t hat t he Forest Service's conduct was

not unreasonabl e.



Second, Dubois argues that the district court erred in
failing toinquire whether the Forest Service shoul d have had better
met hods of communi cation in place. Dubois suggests that had the
di strict court conducted thisinquiry, it woul d have found t he For est
Servi ce's comruni cati on systemto be i nadequate. The district court
t hen woul d have concl uded t hat t he Forest Service was to bl ane for its
own i gnorance of the Sugarbush proposal, since a party shoul d not be
abl e to avoi d sancti ons because i ts own communi cati ons networ k hi nder ed
the flow of rel evant information.

Dubois failedtoraisethisissuewiththedistrict court in
his notion for attorney's fees or in his notionto alter or amend
judgnent. It is a"bedrock rul ethat when a party has not presented an
argument tothedistrict court, she nay not unveil it inthe court of

appeals.” United States v. Sl ade, 980 F. 2d 27, 30 (1st Cir. 1992).

Duboi s has offered noreasontojustify adeviationfromthis well -
est abl i shed practi ce.

Mor eover, though Duboi s did not rai setheissue bel ow, the
district court inplicitly considered the adequacy of the Forest
Service's conmuni cation system The district court was aware that the
Forest Service did not have an effective mechani smfor exchangi ng

i nformati on about ski proposal s anong the national forests.® The court

5 Duboi s al so di sputes the district court's findingthat the Forest
Servi ce had no ef fective comruni cati on systembet ween t he nati onal
forests. He argues that the court ignored the role of the Forest
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al so noted, however, that the Forest Service inprovedits channel s of
conmmuni cation in January 1996 by creating the Eastern Regi on Wnter
Sports Team Thus, inplicit inthe court's decisiontodeny sanctions
was a finding that the Forest Service di d not behave egregi ously by
failingtoinproveits channel s of communi cati on sooner. As aresult,
we now explicitly reject the argunent that the district court
inplicitly discredited.

Lastly, Dubois faults the district court for failingto
consi der whether thelitigators for the Forest Servi ce conducted a
reasonableinquiryintothe facts. He argues that the governnment's
attorneys had aresponsibility toinvestigatetheir client’s clains of
"practical inmpossibility" andtoinquire of each Forest Service unit as
t o whet her snowmaki ng ponds were in place at Loon Mountain or nearby.

Agai n, Dubois failedto argue or to present evidencetothe
district court that governnent counsel behaved i nproperly by not
investigatingtheir client’s clains further. Since he didnot raise
thisissuewiththedistrict court, Dubois cannot unveil it for the

first time in the court of appeals. Slade, 980 F.2d at 30.

Servi ce's Eastern Regi onal O fice, which has personnel that shoul d have
known of t he Sugar bush proposal. Wen Duboi s raisedthisissuefor
thefirst timeinhisnotionto alter or amend judgnent, the district
court rejected the argunent because it was based on evi dence t hat
Dubois failedtooffer inatinely manner. See Dubois, No. 95-50, slip
op. at 2-3 (D.N.H. Dec. 10, 1998). Instead of challenging the district
court's refusal to consider the untinely evidence on appeal , Duboi s
sinply restates his original argument. Since Dubois' argunent relies
on excluded evidence, his claimnecessarily fails.

-11-



Even i f Dubois had raised the i ssue, however, it seens
abundantly clear that the district court anal yzed t he r easonabl eness of
gover nment counsel's conduct. The court found that throughout the
itigationgovernment counsel engaged i n extensive consultationwth
t he Forest Service. Inparticular, it notedthat the governnent's
attorneys sent the Forest Service copies of every substantive
subm ssiontoreviewfor factual accuracy. Dubois, No. 95-50, slip op.
at 12-13 (D.N. H. July 17, 1998). Had the district court foundtheir
failuretoinquire further objectionable, it certainly would have
raisedtheissuewithinthis context. Instead, the district court
found t hat government counsel ' s i gnorance of t he Sugar bush proposal was
not unreasonabl e and t hat t hei r behavi or was not worthy of sanctioni ng.

Furthernore, we find no abuse of discretioninthedistrict
court' s refusal to sanction governnment counsel. Al though Federal Rule
of Gvil Procedure 11 requires an attorney toreasonably inquireinto
the facts set forthinanotionor pleading, "[i]t is not necessary
that an investigation into the facts be carried to the point of

absol ute certainty.” Kraenmer v. Gant County, 892 F. 2d 686, 689 (7th

Cir. 1990). Courts have further noted that "[a] signer’s obligation
personally to conply with the requirenents of Rule 11 cl early does not
preclude the signer fromany reliance on information from ot her

persons.” Grr v. U.S. Healthcare, Inc., 22 F.3d 1274, 1278 (3d Cir.

1994)
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In Coffey v. Healthtrust, Inc., 1F. 3d 1101, 1104 (10th Q.

1993), an attorney relied upon an expert’s concl usi ons, even t hough t he
att orney knewthat t he expert’s concl usi ons were contradicted by the
very aut hor of the study fromwhi ch the concl usi ons were drawn. The
court refused to sanctionthe attorney, even t hough t he att orney had
reason t o doubt the veracity of the expert's concl usions. The court
found that the attorney's reliance onthe expert's concl usi ons was
reasonabl e because of the techni cal nature of the expert's research and
the expert's unwavering belief in his findings. 1d.

Simlarly, government counsel intheinstant case reasonably
reliedonthe technical expertise of the Forest Servicetocraft its
litigation position. The Forest Service is arecogni zed expert on
envi ronnent al i ssues, and government counsel - unlike the attorney in
the Coffey case - had no reason to question the accuracy of their
client’s claims. In addition, the subject matter of the Forest
Service’ s statenent was highly technical. G ven the Forest Service’s
hi gh | evel of expertise and its adamant belief in the "practical
i mpossi bility" of buil ding storage ponds at Loon, we find no error in
the district court’s findingthat governnent counsel’s reliance was
reasonabl e.

Mor eover, we have found no case, and Duboi s does not cite
any, to suggest that counsel's failureto performa burdensone task -

such as i ndependent |y surveyi ng t he 150 nati onal forests to confirmthe
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veracity of their client's clains - anobunts to egregi ous conduct
warranting sanctions.®

CONCLUSI ON

Duboi s spends al nost the entirety of this appeal faultingthe
di strict court for not consideringissues that he hinself neglectedto
rai se. Apparently, helabors under the falseinpressionthat it isthe
di strict court’s duty, and not his, toraise all of the argunents that
are favorabl e to his cause. Because Duboi s has forfeited al nost all
the argunents he relies upon in this appeal, considering the
"extraordi nary deference" that isowedtoadistrict court's deci sion
t o deny sanctions, andinlight of the fact that the district court's
anal ysi s was conprehensive and reasonable, we find no abuse of
di scretion. W affirmthe district court's denial of attorney's fees.

Affirned.

6 I naddition, Dubois argues that the district court failedto consider
t he obligation of the Forest Serviceto correct the fal se statenent
after it learned that the statenment was fal se. Again, Dubois failedto
raisethisissuewiththe district court and "thus nay not unveil it in
the court of appeals.” Slade, 980 F.2d at 30.
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